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In the Matter of the Appeal of ;

FAUSTO TANZI )
For Appel |l ant: Fausto Tanzi,
in pro. per.

For Respondent: M chael R. Kelley
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Fausto Tanzi
agai nst a proposed assessnent of additional personal
income tax in the amount of $1,099.78 for the year 1978.
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The issue presented by this appeal is whether
appellant is entitled to a business | 0SS deduction for
expenses associated with a house he owns in Costa Rica.

~ Appellant is a nmedical doctor who apparently
was originally fromCosta Rica. For sone tine prior to
the years at issue, he owned a lot on the ocean in Costa
Rica. In 1974, appellant sold a one-half interest in
that ot to a colleague, and they had a house built on
the property at a cost of approximately $166, 000.
Construction of the house was conpleted in 1977, and a
swi mm ng pool was added in June 1979. The house renai ned
unoccupi ed until June 1980, when appellant retired and
moved into it. Later, appellant's colleaque also retired
and noved into the house.

_ During the years at issue, appel | ant cl ai med
deductions for all expenses associated with and for
depreciation of the Costa Rica house, Respondent deter-
mned that appellant's ownership of the house was not an
activity engaged in for the production of income and
t herefore concluded that appellant was entitled to deduct
only the interest and property tax expenses. It issued a
proposed assessnent disallow ng all other clained
expenses and depreciation. After considering appellant's
protest, respondent affirned the proposed assessnment, and
this timely appeal followed.

California personal incone tax |aw allows as
deductions all ordinary and necessary expenses paid or
incurred in carrying on a trade or business and al
expenses connected with property which is held forthe
production of incone. (Rev. & Tax. Code, §§ 17202,
17252.) |If an activity is not engaged in for profit,
only limted expenses are allowed as deductions. (Rev. &
Tax. Code, § 17233.) APpellant contends that his owner-
ship and nai ntenance of the Costa R can property was an
activity engaged in for profit and therefore that he was
entitled to deduct all the ordinary and necessary
expenses connected with that activity,

_ In order to prevail, appellant nust have _
acgU|red and held the property primarily to nake a profit
and not E&lnarlly for personal, nonprofit purposes.
(Joseph Johnson, Jr., 59 T.C. 791 (1973), affd. on
other grounds, 495 r.2d 1079 (6th cir.), cert. den., 419
U.S. 1040 [42 L.Ed.2d 317] (1974), Appeaf of difford R
and Jean G_Barbee, Cal. St. Bd. of "Equal., Dec. Ib,
1976.)  Vhether property is held primarily for profit is
a question of fact, and the taxpayer bears the burden of
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proof. (Eino D. Wsa, ¢ 82,155 P-H Meno. T.C (19820?;
Appeal of Tvan S. and Judith A Fucilla, .Cal. St. Bd. of
Equal., March 2, 19/7.) Althou%P The Taxpayer's expres-
sions of intent are relevant, they are not controlling.
Rat her, the taxpayer's notives nust be determ ned from
all surrounding facts and circunstances. (ngeaI of
Cifford R and Jean G Barbee, supra.) Factors which
are refevant 1n determning the taxpayer's notives

i nclude the amount of inconme earned, what steps were
taken to rent the property, whether the property was
avai | abl e for personal use, the type of pfoRerty I nvol ved,
and whet her the taxpayer could in good faith have
eégected to realize a ga|n from hol'ding the property.
(Richard B, Nel son, 4 78,287 P-H Menp. T.C. (1978);

Appeal of John E. and Amet Z. Newland, Cal. St. Bd. of
Equal ., Sept. 17, 1975.)

Appel [ ant never succeeded in renting his house
and therefore realized no income from hol ding the
property. Appellant explains that this failure was
caused by changes in the Costa Rican economc and politi-
cal situation and by the government's failure to conplete
a planned hi ghway whi ch woul d have run past appellant's
proBerty, linking it to a major port. while.we do not
doubt that these events occurred and made appellant's
property less desirable, this alone does not establish
that appel | ant acquired the property with a profit
notive, rather than as a retirement hone.

Appel ' ant has failed to establish that he took
any substantial steps towards renting the property.
APpeIIant submtted letters fromtwo promnent citizens
of Costa Rica as proof that he attenpted to rent the
property, but these letters merely state in general terns
that appellant's propertr was on the rental market and do
not establish that appellant nade any serious effort to
rent the property. t hough appel l ant contends that he
contracted wth a rental agent to manage the property, he
has not produced copi es of any such contracts despite
respondent's requests that he do so.

_ Apﬁellant has also failed to establish that he
did not purchase the property as a retirenment hone.
Despite the high cost of the house, aPpeIIant has
ﬁroduced no evidence concerning what factors convinced
imthat a profit could be nmade by renting it. Nor has
he produced any evidence to show that he considered tﬁe
"possibility of constructing nore typical types of renta
property. Finally, nerely one year after conpletion of
construction Of a swimm ng pool on the property, appellant
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chose to retire and live in the property. The record
before us contains no evidence to contradict a finding
that this was appellant's plan fromthe time he acquired
the property. though he may have attenpted to minimze
the cost of  his eventual retirenment home by renting it,
this alone does not transformthe property into property
held primarily for the7pur ose of making a profit.
(Lester W Lindow, % 78,301 P-H Memo. T.C. (1978).) W
cannot, tneretore, find that the property was acquired
and held primariy for the purpose of making a profit.

For the above reasons, we nust sustai'n appel -
lant's action.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Fausto Tanzi against a proposed assessnment of
addi tional personal incone tax in the amount of $1,099,78
for the year 1978, be and the same is hereby sustained.

Done at Sacramento, California, this13th day
of Decenmber , 1984, by the State Board of. Equalization,
with Board Members M. Nevins, M. Dronenburg, M. Collis,
M. Bennett and M. Harvey present.

R chard Nevins Chai r man

Ernest J. Dronenburg, Jr. , Menber

Wlliam M Bennett , Menber

*For Kenneth Cory, per Government Code section 7.9
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